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A Conceptual Framework for Understanding and Measuring The Transparency of
Public Policy. The covid-19 pandemic has led to government action of a scope
unprecedented in peacetime, including in the area of public management, administration,
and public policy-making. Government approaches in the covid-19 times have thus become
a relevant research issue. However, despite the extensive attention already paid to the
concept of transparency in the global public and political discourse as well academic
research, we lack a clear framework for measuring the transparency of processes through
which public policies, including laws and regulations, are adopted. This paper aims to
remedy that, and two innovations are presented. The first one brings together various
benefits of the transparency of public administration and public policy processes into a single
framework, while the second one presents a conceptual toolbox for measuring the
transparency of public policy. The paper illustrates use of the framework through an
illustrative example of the passage of the COVID-19 legislation in Slovakia at the beginning
of the pandemic, demonstrating that the overall transparency of the policy process in this
case was extremely low.
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Introduction

The concept of transparency has been, during the last three decades, a subject
of global public and political discourse but also of extensive research. Every
day, we can read that X is not transparent or that the transparency of Y is high.
Searching for “transparency” in Google brings up a staggering number of
3,610,000,000 hits, ten times as much as the number returned for similar terms
such as “governance” (251,000,000), accountability (233,000,000) or
“corruption” (337,000,000), reflecting the ubiquity of the term in contemporary
discourse. As Krastev writes: “Transparency is the new political religion shared
by a majority of civic activists and an increasing number of governments...
The movement aims to build a reverse panopticon where it is not the
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government that will monitor society but society that will monitor those in
power.” (Krastev 2020: p. 1)

The covid-19 pandemic has led to government action of a scope
unprecedented in peacetime, ranging from large-scale economic intervention to
limitations of civil liberties. In addition to government actions, researchers also
review big thematic challenges related to covid-19 and how public
management and administration research can help us better understand and
address them (O'Flynn 2020).

However, despite all the attention, we lack a clear framework for measuring
the transparency of processes through which public policies, including laws
and regulations, are adopted. This paper aims to remedy that. It starts with a
framework for understanding and measuring the transparency of public policy
processes. It reviews the literature on how the transparency of public policy
processes is defined, what its benefits are, and how it is measured. Then two
innovations are presented. The first one brings together various benefits of the
transparency of public administration and public policy processes into a single
framework, while the second one presents a conceptual toolbox for measuring
the transparency of public policy. This toolbox is also illustrated with examples
from the Slovak experience with covid-era legislation.

Defining the transparency of public policy processes

The first section reviews available literature defining transparency, particularly
the transparency of public policy processes. According to the Online
Etymology Dictionary, “transparent” as an adjective dates from the early 15th
century and is derived from Medieval Latin transparentem, which is the present
participle of transparere, meaning "show light through". By the 1590s, the word
“transparency” as the "condition of being transparent™ is recorded with regard
to pictures and prints. However, its widespread dissemination in the current
context dates to the 1980s and early 1990s, when it began to be used in
international relations, both academically and as a part of the discourse of
supranational organizations (Ball 2009).

General definitions of transparency emphasize “the quality of being done in
an open way without secrets” (Cambridge Dictionary), being “free from
pretense or deceit,” “easily detected or seen through,” “readily understood,” or
“characterized by visibility or accessibility of information especially
concerning business practices” (Merriam-Webster Dictionary). A broad and
general definition of transparency is provided by Davis, who defines it as
“lifting the veil of secrecy” (Davis 1998, p. 121).
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Meijer (2013, p. 430) stresses the following three types of transparency, all of
which are relevant for the framework presented here:

e Transparency as an institutional relation - one of the actors is the object
of transparency and she can be monitored. Other actors are the subjects
and they can monitor the first one. Their relations can be analyzed
from the perspective of rules, powers, interactions, etc. Monitoring
actors could be citizens, media, as well as various interest groups.

e Transparency as an information exchange - within this approach, the
important aspect is making information available to the monitoring
actor and transparency is about the representation of reality, e.g.
decisions and activities of the actor and the relevant circumstances.

e Transparency of process and performance - what government
institutions achieve in terms of inputs, outputs and outcomes and how
they achieve these results in terms of transformation processes.

As for government transparency, Grimmelikhuiljsen, Porumbescu, and
Hong (2013, p. 576) distinguish the transparency of decision-making processes,
transparency of policy content and transparency of policy outcomes and
effects. Due to the nature of the paper, it focuses on the former, where several
aspects are addressed, for example, the degree of openness and steps taken to
reach decision and rationale behind the decision, transparency of policy
content/policy transparency that refers to information disclosed by the
government about the policy itself: what the adopted measures are, how they
are supposed to solve the policy problem, implementation issues, implications
for citizens. Vishwanath and Kaufmann (1999) add to government transparency
a condition of dynamism by defining it as follows - “the increased flow of
timely and reliable economic, social and political information, which is
accessible to all relevant stakeholders” (Vishwanath and Kaufmann, 1999, p.
3).

In addition to conceptualizing transparency in the public
sector/administration in general, the research also looks at specific types of
transparency, including the topic of this paper - the transparency of the public
policy cycle (PPC). There are different academic views, models and arguments
already developed as to which actors, what tools and in which phase of PPC
should be involved and it has its implications for the transparency of PPC. Here
we distinguish between the traditional and integrative views.

Traditional school is based on a rational-technical view of policy-making. It
relies on expert-driven processes and formal policy analysis that assume that
policy-making can optimally solve policy problems (Brunswicker, Priego and
Almirall, 2019).
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Integrative views (Brunswicker, Priego and Almirall, 2019), more relevant
today and reflected in this paper, stem from technological changes that partially
erased boundaries between governments and the public (Linders, 2012, p. 6).
Digital tools are used to provide access to information and it enables
participatory policy-making and digitally-enabled transparency (Janssen and
Helbig, 2018). “In such participatory policy making, digitally-enabled
transparency.... describes a digitally-mediated institutional relationship
between policy makers and citizens during the policy-making cycle, in which
those actors can observe each others' behaviors or/and their outcomes”
(Brunswicker, Priego and Almirall, 2019, p. 571). Within this approach, the
government is perceived as a platform that works with social media, the
internet, big data and data analytics. Citizens become active producers and
users of policy-related information and it allows policy-makers to collect,
aggregate, and interpret information related to the citizens' behavior within the
policy cycle (Janssen and Helbig, 2018). An integrative view thus reflects the
change in the object-subject relationship from a focus on the observability of
choices inside the government to insights related to citizens' choices and
behaviors connected to policy-makers' actions and goals (Brunswicker, Priego
and Almirall, 2019).

Provision of information within PPC is usually based on legislation that
mandates proactive publication of relevant information or its provision on
demand. The legislation can range from the rules of procedure in the legislature
through legislation governing the relationship between the government and the
press all the way to freedom of information acts. As for the channels of
information provision, the public sector currently provides information mainly
through websites and other internet channels (Eschenfelder, 2004). However,
the relations between e-government and governmental transparency can vary
(Relly and Sabharwal, 2009). Before the channels for access to information
have been changed through e-government (Otenyo and Lind, 2004), democratic
polity and free press were the main institutional actors playing a key role in
access to and dissemination of information (Besley and Burgess, 2002). Digital
technologies changed the status quo and enabled governments to operate
platforms (Linders, 2012). There, public policy-makers can “act as
orchestrators that iteratively design, test and evaluate a greater variety of policy
solutions" (Brunswicker, Priego and Almirall, 2019, p. 570). Policy-makers can
also share their insights on citizens' behavior with the public and this way form
indirect levers for policy-making (Janssen and Helbig, 2018; Linders, 2012).
According to this view, transparency is an integrated part of policy-making and
forms how citizens adapt and react to information in their local environment.
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Rationale for and benefits of transparency in policy-making

Transparency in policy-making in its early form was seen as “a constitutional
instrument for empowering the people as opposed to entrusting a monarch with
absolute sovereignty” (Weber and Kaufman, 2010, p. 782) to limit his
influence in the course of justice. Historically thus transparency stood for
publication of the law in force (Locke 1690). Thus those with rights and those
with obligations must both have access to the law to make it efficient (Weber
and Kaufman, 2010). Transparency as the publication of the law in force has
been broadened in recent decades also to policy-making and policy
implementation.

Academic literature in political science comes with two theoretical
approaches that explore transparency as a means to increase public
accountability that are both incorporated into the framework presented here
(Garrido-Rodriguez and Zafra-Gomez, 2017):

e Agency theory that is based on the differences of interests between
actors. Within this theoretical approach public actors are forced to
demonstrate their actions to external users of information

e |egitimacy theory states that the disclosure of information to citizens is
an important factor influencing the legitimacy of the actions conducted
by the public entities (Archel et al., 2009).

Legitimacy theory is also concerned with civic participation. According to
Penia-Lopez (2001) and Surowiecki (2004), it enables policy-makers to better
understand policy problems and to receive insights into policy-making. Thus it
enables public sector organizations to become learning organizations. At the
same time it forms an environment for more effective implementation as
citizens are informed about policies they helped to develop. The trust between
the citizens and government as well as the legitimacy of public governance is
also built by government openness (Pena-Lopez, 2001). Within this context
transparency is explored in relation to confidence. For Weber and Kaufmann
(2010, p. 783) transparency is a precondition for building confidence in certain
expected behavior of citizens and organizations. Expectations are based on
existing rules, traditions and moral rules. However, according to Moon (2020),
the relationship between transparency and trust is not straightforward,
especially in times of crisis. Research also suggests that there can be limits to
the theory of procedural justice and related ideas of a positive relationship
between transparency and perceived legitimacy in certain situations (MacCoun,
2006). An example is when people’s outcome preferences represent strong
moral convictions (Bauman and Skitka, 2009). This is related to taboo trade-
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offs that involve life and death issues and their economic calculations (Fiske
and Tetlock, 1997). If people perceive political decisions as trade-offs between
human life or well-being and money, increased transparency that makes these
choices more salient may trigger negative feelings toward decisions and
decision-makers (Tetlock et al., 2000). Thus research indicates that
transparency effects are related to the type of policy area.

Transparency is not just a concern of political scientists, but also of
economists and its relationship to the functioning of the market (Akerlof,
1970). In a plural society each stage of PPC - from agenda-setting to the
implementation and evaluation of policies — is influenced by various interest
groups and the lack of information within PPC can lead to moral hazard
between those in power and citizens (Persson and Tabellini, 2016). Access and
dissemination of information thus creates the potential for individual as well as
organizational participation and partially solves the moral hazard problem.
According to Kaufmann and Bellver (2005), the broader the dissemination of
information the better the allocation of resources to decrease political failures
and to better cover the preferences of the citizens.

However, equal access to information, for instance through mediated
transparency conducted by web pages, does not necessarily mean that access to
information is exercised by all stakeholders. In this context Olson (2009)
explores collective action failure. He suggests that depending on the size of the
group, individuals that attempt to provide public goods may face challenges to
do so efficiently as they have incentives to free-ride. Research thus indicates
that despite limiting information asymmetry and increasing formal access to
information in policy-making, not all stakeholders participate in PPC. There
may be various reasons behind this state of affairs, e.g. low level of information
clarity, time-demanding effort to get and work with the relevant information as
well as cognitive complexity and institutional complexity of policy-making.
Margetts (2011) stresses that digital, technologically aided transparency is
usually available only to those with internet access and skills. This might
partially explain the existence of information brokers (e.g. media, NGOs, trade
unions, social media actors and other organized interest groups) who monitor,
interpret and comment on the information provided by the government. Those
actors, however, may base their interpretation of provided information on
biased beliefs (De Chantal et al., 2020). On the other hand, Dudley and
Wegrich (2015) suggest that transparency in the regulatory process has the
potential to increase its efficiency and limit the tendencies of politicians and
public officials to narrowly focus on policy problems and therefore limit
capturing of policy-making by particular interest groups.

The game theory perspective, employed with regard to PPC transparency,
supports this more nuanced approach. Besley and Burgess (2002) and Snyder
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and Ting (2005) show clear benefits, basing their models on assumptions that
the public holds unbiased beliefs concerning the effects of policies and policy-
makers and the public are equally well-positioned to judge the appropriateness
of policies (Fox, 2007). These assumptions, however, do not always apply
(Arnold, 1990; Carey, 2004) due to the cognitive complexity of PPC, strategic
complexity as well as institutional complexity of policy-making that have
already been mentioned above. Empirical research also challenges the
argument of the rational and unbiased public (Caplan, 2002; Shefrrin, 1996;
Kahneman, Knetsch and Thaler 1991). Fox (2007) suggests that when public’s
beliefs are systematically biased, making the policy process more transparent
has drawbacks, as those “politicians who would choose the policy that
maximizes the public’s welfare behind closed doors have electoral incentives to
cater to the public’s misperceptions when policy is made in the open”. (Fox,
2007, p. 24) However, Prat (2005) suggests that this situation may create
incentives for politicians to persuade voters that they are unbiased and
competent by providing more transparency. When it is the lack of information
that causes noise, overload and bounded rationality (Argyris 1991), its
provision can decrease information asymmetry in policy-making, increase the
trust and compliance of the adopted policies.

The recent discourse thus suggests that transparency has the potential to
transform the whole cycle of policy-making, from problem definition to
evaluation of policy solutions (Matheus, Janssen and Maheshwari, 2018) that
have the potential to increase the effectiveness of policy-making (Shafir, 2013).

Based on the existing literature, one can posit five types of potential benefits
brought about by greater transparency and accessibility of public policy
processes in a framework that brings together political, economic and
sociological perspectives:

1. Improving accountability of public institutions through their better
monitoring. This is a widely understood benefit conceptually
underpinned by the principal-agent theory. If the electorate is defined
as the principal and public institutions are seen as their agents, then the
availability of more information about individual public policies to the
electorate should enable better monitoring of public institutions by the
electorate, leading to improved accountability.

2. Equalizing access to power and creating a more level playing field in
the society as a whole. Greater transparency of the policy process
implies lower costs of accessing information about the policies
themselves, as well as their rationale and impacts for members of the
public. Ceteris paribus, this enables less powerful or organized societal
groups to find out what is being proposed and thus creates a more level
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playing field. This can ameliorate the problem first identified by
Mancur Olson (2009) - the logic of collective action - and lead to
policies closer to the preferences of the median voter. It should be
noted that this does NOT mean complete equalization due to existing
differences in organizational, cognitive and financial resources, just an
improvement compared to the situation with less transparency.
Improving compliance with policies and regulations. There are two
reasons why more transparency during the policy cycle should improve
compliance with policies and regulations by individual actors. Greater
transparency makes it more likely that individuals are aware of their
rights and obligations in the first place. Secondly, more transparency
and resulting public debate increase the ceteris paribus legitimacy of a
given policy. Of course, this is only the case if increased transparency
does not lead to more controversy, which can undermine legitimacy
(the ceteris paribus condition).

Improving the decision-making process by creating a more level
playing field between policy-makers themselves. It is often assumed
(explicitly or implicitly) that policy-makers hold all the relevant
information and decide how much of it to make available to other
actors. However, this is not true for two reasons. First of all, let's
suppose that all relevant information is held by a policy-maker closest
to the design of the policy itself (e.g. a senior civil servant or a
minister). Unconstrained, this policy-maker is likely to use the
information strategically and release only that part to other policy-
makers that is favorable to her objectives. Greater mandatory
transparency is therefore useful not just for the public, but also to
everyone else involved in policy-making processes (other ministers and
civil servants, members of parliaments, judges...) Secondly, due to
financial and temporal costs of information, even the policy-maker
responsible for a design of a given policy would, on her own, likely
collect a smaller volume of information on policy's likely impact than
is mandated by rules, as she bears the costs of this, but does not
necessarily consider it beneficial (after all, she is generally ex-ante in
favor of a certain policy option).

Decreasing policy-makers' bias and correcting information
asymmetries through feedback. This benefit is predicated on the
assumption that information available to policy-makers can be
incomplete or biased, either because some critically important
information is not captured in official sources (e.g. statistics) or
because policy-makers do not consult them during policy design.
Greater transparency during the policy cycle enables broader
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participation and feedback loop, thus helping to remove biases and
information asymmetry.

It should be noted that these benefits are not automatic, but only potential.
They are conditional not only on the precise form of individual transparency
measures, but also on how transparency enters two reaction functions: the
reaction function of the society and its individual actors to the information that
is accessible; and the reaction function of policy-makers to the information that
is accessible and to the feedback provided by societal actors (by feedback, we
mean not just substantive information on policies themselves, but also
information on political costs or benefits embedded, for example, in protests).

Figure 1: Benefits of public policy transparency
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Some methodological considerations in designing a framework for
measuring the transparency of public policy

Authors of existing transparency indices have taken a variety of approaches —
on both the sources of their data, as well as the focus of their indices — when
designing frameworks for measuring the transparency of public policy.
Therefore, instead of assessing the merits and limitations of individual
frameworks, this section takes the holistic approach of exploring general
relevant methodological considerations when designing a framework for
measuring the transparency of public policy. Subsequently, it argues that such a
framework should address the issue of falsifiability and replicability.

In Popper's (1959) initial proposal of the concept, he described the condition
of falsifiability the following way: ”Statements, or systems of statements,
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convey information about the empirical world only if they are capable of
clashing with experience; or, more precisely, only if they can be systematically
tested, that is to say, if they can be subjected... to tests which might result in
their refutation” (Popper 1959: p. 313-314). Since its introduction, the concept
has become part of a standard of evaluation of scientific assertions, hypotheses,
and theories — making only such claims that can (at least theoretically) be
disproved qualify as scientific ones.

In the context of measuring the transparency of public policy, however,
most indicators based on subjective information have not been truly falsifiable.
Therefore, indices such as the World Economic Forum, World Bank’s World
Governance Indicators, or Global Integrity Index are all based on surveying a
set of experts. For instance, World Economic Forum's index Transparency of
government policymaking' (that was, until 2018, a part of The Global
Competitiveness Report) uses the Executive Opinion Survey to capture “the
opinions of business leaders around the world on a broad range of topics for
which statistics are unreliable, outdated, or nonexistent for many countries”
(Schwab, 2018, p.333). To inquire into the business leaders' assessment of
transparency in countries in which they operate more specifically, they ask the
following question: “In your country, how easy is it for companies to obtain
information about changes in government policies and regulations affecting
their activities?” — where 1 is extremely difficult and 7 is extremely easy. (ibid.,
p. 342).

Coming back to the condition of falsifiability, these kinds of indices —
based on subjective evaluations of experts — do not allow us to demonstrate that
they could be false. For example, one would not be able to show that the World
Economic Forum does not capture the actual transparency of government
policy-making. It is impossible because such a piece of data (the transparency
of a totality of government policy-making) does not exist. Instead, the index
employs circular logic — it captures a subjective view of a set of experts, which
it then aggregates into the index and thus constructs the data instead of
measuring or capturing them. Likewise, in several cases, the indices are not
even based on data collected, but are metaindices that aggregate data from
other sources in regards to transparency, usually themselves survey-based (e.g.
Corruption Perception Index by Transparency International).

The second issue — replicability — follows from the first one. Consulting
Popper (1959, p. 45) again for a description of the concept, he remarks that we
do not consider our observations scientific before we repeat and test them:
“Only by such repetitions can we convince ourselves that we are not dealing
with a mere isolated ‘coincidence,” but with events which, on account of their
regularity and reproducibility, are in principle intersubjectively testable.” While
there are various types of replication, they usually involve a different group of
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researchers repeating the study with the same methodology. Although this has
become a standard aspect of the scientific method, it has arguably been less
commonly seen in social sciences (Tsang and Kwan, 1999).

However, given that essentially none of these organizations publish a
rigorous methodology for the selection of experts they contact to fill in their
surveys, this has made it impossible to fulfill the condition of replicability and
thus ensure the soundness of the scientific method. Consequently, we do not
deny the potential utility of subjective methodology based on expert surveys
and understand that it is sometimes because of the lack of reliable data and/or
resource constraints that they are chosen as the preferred option. However, a
falsifiable and replicable measurement of the transparency of public policy
processes necessitates a different approach. Such an approach needs to be
based on an objective measurement of transparency. It requires:

e a specific, fact-based approach to measurement that can be replicated,
as well as a specific unit of measurement

e aproper scope of transparency in terms of agency

e comprehensive coverage of the policy cycle.

Specific, fact-based approach to measurement that can be replicated
To demonstrate what is meant by this criterion, we turn to a number of helpful
precedents. One of them is the Index of Central Bank Transparency as
developed by Eijffinger and Geraats (2006), the focus of which goes beyond
policy-making. Focusing on the actual practices of central banks as opposed to
the analysis of their formal disclosure requirements, the framework, “assesses
the disclosure of explicit information based on a theory-consistent framework”
(p. 15), where “each question in the index pertains to a distinct item and
thereby avoids direct overlap” (p. 15). Moreover, while the authors concede
that sources like voting records or minutes could paint a more complete picture
about the future policy actions and forecasts, “such inference is indirect and
hard to verify, whereas (their) index directly addresses each item based on
specific criteria” (p. 15). Consequently, they develop a framework comprising
five aspects of transparency: political, economic, procedural, policy, and
operational transparency. A similar example that follows their theoretical set-
up would, for instance, be the Index of Transparency of Banking Supervisors
created by Liedorp, et al. (2013) that also considers the transparency of banking
supervisors along the theoretical lines of the five aspects of transparency
proposed by Eijffinger and Geraats.

Another noteworthy example would be the Local and Regional
Governments Transparency and Openness Index produced by Transparency
International Slovakia. The version of the index examining the performance of
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cities that was last created in 2018 evaluated 105 indicators and looked at about
11 areas of local and regional governments operation, such as the availability
of information on web pages, public procurement transparency, personnel
policy, etc. The subsequent score awarded was based on publicly available,
easily measurable, and objectively verifiable data.

Therefore, a clearly laid out, objective approach to measurement allows for
the collected data to be falsifiable and replicable.

Specific unit of measurement

In the existing frameworks for measuring the transparency of public policy, we
often encounter a conceptual vagueness stemming from terms like “policy-
making,* “government,” or “public integrity* being used. Yet, to be able to
create a falsifiable and replicable measure, we need to operate with a specific,
measurable unit. In our case, we need to evaluate the transparency of the design
and approval of a specific legal or policy document and score it in a replicable
manner.

Although not directly from the realm of public policy, a useful precedent in
this case is the Czech Public Procurement Index. Using a web robot to collect
data from the Czech Public e-Procurement Information System, Chvalkovska
and Skuhrovec (2010) created an index that rates contracting authorities,
measuring “distance between the existing PP practices of contracting
authorities and identified best practices in PP” (p. 5). Institutions' standing
according to the TI is thus evaluated with a single numerical value between 0
and 100, where 100 refers to the best practice. Moreover, the composite index
is created “as a weighted sum of ten various transparency indicators, computed
separately for each contracting authority,” with aggregate indices being created
for institutions.

Subsequently, we propose that a specific, well-defined unit of measurement
improves the scientific soundness of the measuring of transparency.

Proper scope of transparency in terms of agency

While transparency as a concept can take a range of different meanings, here
we argue that while mere availability of information is a valuable aspect of it
(as, for instance, see in the Government Transparency Index or the Index of
Central Bank Transparency), it is too limited.

This conceptualization of transparency, which emphasizes that transparency
means sharing information about government with the public, has been termed
‘passive transparency' by Schauer (2011) and ‘'old transparency' by Oliver
(2004). As Frank (2015) describes in his article, it promotes the view that
“Government should not concern itself with who uses that information or for
what purpose. It is not required, or appropriate, for the government to promote
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that information or interpret the information. The metric of passive
transparency is the amount of information that is made available — more is
better* (Frank, 2015).

Frank contrasts this with ‘active transparency' that he says refers to
communication with a targeted audience. As an example he quotes “targeted
transparency programmes such as requiring restaurants to display stickers with
the results of food hygiene inspections,” (ibid.) as it includes “defining a
problem to be addressed, identifying an audience to be informed, selecting
information that is to be communicated and putting in place the socio-technical
systems to communicate successfully and allow the audience to act on the
information” (ibid.).

However, in even closer proximity of transparency to the citizens is the
concept of 'participatory transparency'. Dreyer and Ziebarth (2014) describe
that while the “notion of participatory transparency usually refers to the
transparency of participatory procedures,” (p. 533) in this case they “focus on
improved transparency through participatory activities” (p. 534). The concept
has since been applied, for instance, by Muthomi and Thurmaier (2021) who
have looked at the experiences of “citizens who participated in planning and
budgeting sessions in four Kenyan counties” (p. 520).

This shows the range of understandings of transparency — from mere
availability of information (either on request or proactively) to the ability to use
that information to respond and shape public policy, with more inclusive
notions of agency that stress active citizen participation capturing better the
impact of transparency. For instance, an index that took the broader approach
would be the UN E-Government Survey that assesses “the e-government
readiness and extent of e-participation of the UN Member States according to a
guantitative composite index of e-readiness based on website assessment,
telecommunication infrastructure, and human resource endowment”. The
index's broader concept of agency is evidenced by the fact that its authors
operate with notions like “e-information sharing, “e-consultation,” but also “e-
decision making® (UN, 2022).

Comprehensive coverage of the policy cycle

Comprehensive coverage does not imply coverage of a broad spectrum, but of
the whole policy cycle. To measure the transparency of policy even in a narrow
area, the indices need to remain broad in the sense of covering the entirety of
the policy cycle and be inclusive of the executive, legislature, courts, and other
interpreters. The Open Budget Index (International Budget Partnership, 2020)
fulfills this criterion - it evaluates “the three components of a budget
accountability system: public availability of budget information; opportunities
for the public to participate in the budget process; and the role of formal
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oversight institutions, including the legislature and the national audit office”.
(p. 74) In the majority of cases they focus on the institutions' practice rather
than what is required by law. Crucially, they take into account whether
information is timely released to the public throughout the entire budget
process, which means that the questions in their index focus on all of the
following documents: pre-budget statement, executive’s budget proposal,
enacted budget, citizens budget, in-year reports, mid-year review, year-end
report, as well as an audit report. Such a broad focus makes the index holistic
enough to include all stages of the policy cycle.

Comprehensive framework for measuring the transparency of public
policy processes

As the previous text shows, there is no available comprehensive conceptual
framework for measuring the transparency of public policy processes. Each
index has its own ad hoc and inductive approach derived from the specific
research agenda it is pursuing. The framework presented in this paper can be
the basis for a truly comprehensive approach. Its objective is to embed the
measurement in a clear conceptual approach based on two dimensions of the
transparency of public policy. For reasons of economy and cost, it will become
clear that any actual measurement has to make choices and trade-offs within
each dimension and its individual parts, but it is preferable those choices are
made openly and explained by creators of any index. In the absence of such a
framework, indices are more likely to be based on easily available information
or biases of the researcher.

The framework proposes to use, as a unit of measurement, the transparency
of a specific policy document, law or regulation. This allows measurement of
de facto transparency, not of de iure transparency and minimizes bias towards
the “official” story. In other words, one should NOT generically assess official
rules, but analyze how they were applied in specific cases.

Such individual scores can be used to assess the transparency of policy-
making with regard to a specific document or can be aggregated to provide
transparency scores for all policies in a certain area, during a given period or
can be aggregated in any other meaningful way. Such scores can be derived by
analyzing all relevant policies or by drawing a sample if the total number is
impracticably large. The follow-up paper will use such measurement to
compare the transparency of public policy processes during the covid pandemic
with the situation in the previous year.
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The transparency of public policy during the policy cycle should cover two
dimensions of policy-making:

e stages of the policy cycle
e elements of policy-making.

Figure 2: Transparency of public policy - two dimensions of measurement

Evaluation

Stages of the
policy cycle

Implementation

Elements of policy

Impact

Source: authors

The framework should cover all stages of the policy cycle. There are
various conceptualizations of the policy cycle, but this paper uses a simple,
robust and probably most frequently used approach that divides the cycle into
five distinct stages:

Agenda-setting
Formulation
Adoption
Implementation
Evaluation.

The framework should also cover major elements of policy-making that a
government should be transparent about. It proposes a parsimonious but
comprehensive list of four areas that are most important in terms of potential
benefits as outlined above:

Substance
Rationale
Process
Impact.
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Next, the paper presents a detailed explanation of each element and stage,
using illustrative examples from the policy-making activities during the
COVID pandemic in Slovakia.

The first element is substance - concerned with what is the policy, law or
regulation? The reason for its inclusion is self-evident as informing about what
is actually being proposed or enacted is the very basis of transparency. It covers
contents of the actual document that is the object of public processes under
examination as well as the content of any other documents of substantive
nature that follow from the primary document (implementation plans,
secondary legislation, court decisions). The transparency of substance covers
the availability of information on all these elements and, as all other elements,
should be scored for each stage (if relevant):

e Agenda-setting - the relevant questions are: Has there been an

announcement that something will be done about a certain topic? If
yes, does the announcement specify what policies, laws and what will
be changed and how? Is there an opportunity for external actors to
provide input prior to the formulation stage?
Within the COVID pandemic in Slovakia The Act on Special
Measures related to Spreading of COVID-19 (“The COVID-19 Act”)
was developed and submitted for government session in March 2020.
The given Act was developed as the reaction to unexpected COVID-19
pandemia and introduced measures in the justice system related to the
operation of courts, bailiffs and other law enforcement bodies and
related proceedings. As for the process of related Act development and
adaptation - no preliminary information has been published to involve
the public and other actors in its development, which is usually the
case in standard policy-making processes in Slovakia.

e Formulation - the relevant questions are: Has the draft document been

made available to the public prior to its entry into the adoption
process?
As for the above stated COVID-19 Act adopted in Slovakia the public
has not been involved in commenting on the draft of the Act that is
usually the case in policy-making via a special public platform formed
for this objective.

e Adoption - the relevant questions are: Has the draft document been
made available to the public as it was submitted for the adoption
process (including any appendices, addenda, implementation
resolutions)? Have individual proposed amendments been made
available to the public as well as the text of the document as it would
look following the incorporation of the amendment(s)? Has the final
approved text been made available to the public?
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In the adoption process of the COVID-19 Act was available on a
special online platform (www.rokovania.sk) before being approved by
the Slovak Government and then available on the Parliamentary
platform - www.nrsr.sk.

Implementation - here the questions are the same as in the formulation
and adoption stages, but they concern implementation documents, such
as secondary/tertiary legislation and court/regulatory decisions: Has the
draft document been made available to the public prior to its final
approval (including any appendices, addenda, implementation
resolutions)? Have individual proposed amendments been made
available to the public as well as the text of the document as it would
look following the incorporation of the amendment(s)? Has the final
approved text been made available to the public?

As for the COVID-19 Act - its final version has been published in the
www.slov-lex.sk and www.nrsr.sk.

Evaluation - the relevant questions are: Have all evaluations of the
policy, law or regulation, commissioned or conducted by government
bodies, been made public?

The evaluation of The COVID-19 Act has not been conducted yet and
there is no legal duty established to conduct it.

Altogether, the evaluation of the substantive transparency of the COVID-19
Act using this framework indicates a low level of transparency throughout the

cycle.

The second element is rationale - the “why” of the policy. Public authority
should not be used arbitrarily and the ability to justify a decision or a proposal
is generally seen as a key precondition of any legitimate act of public authority.
For example, draft laws usually contain detailed justification and courts usually
strike down any individual decision by a public authority if it does not contain
justification that can be examined. Again, this should be examined for all
stages of the policy process:

Agenda-setting - the relevant questions are: If there has been an
announcement that something will be done about a certain topic, does
the announcement specify why and with what objectives?

The Act developed to tackle COVID-19 pandemic has not been
included in the legislative plan of the government, no preliminary
information has been provided to the public related to its rationale.
Formulation - the relevant questions are: Has the overall rationale for
the draft been made public, particularly the analysis of the current
situation/definition of the problem, alternative options, reasons for the
selection of the chosen policy option and results of the
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legality/constitutionality/proportionality check? Has the rationale for
individual elements of the proposal been made public? Has the
rationale for proposed amendments been made public?

The COVID-19 Act provided basic information related to the need for
this legislation. Alternative options were not publicly available for
chosen policy options.

Adoption - the relevant questions are: If the proposal underwent
significant changes during the adoption process, has the updated
rationale been made public?

As for The COVID-19 Act the rationale related to the significant
changes that have been introduced during its adoption has not been
made public.

Implementation - the relevant questions are: Has the overall rationale
for the draft secondary legislation been made public, particularly why a
specific approach to the implementation has been chosen? Has the
rationale for court/regulatory decisions implementing the document
been made public?

The overall rationale for secondary legislation related to COVID-19
Act has not been made public in advance.

Evaluation - the relevant questions are: Has an evaluation of the
original rationale been made public (i.e. evaluation not just of results,
but also of outcomes and the intervention logic)?

The evaluation of the original rationale related to COVID-19 Act has
not been made public.

In terms of the transparency of reasons for the legislation, there was

essentially zero transparency with regard to the COVID-19 Act.

The third element is the process - what is the transparency of the process by
which the relevant document is proposed, amended and approved? The first
two areas are crucial in terms of providing actors with information on the
substantive aspects of the policy. However, if one accepts that the ability to
analyze the proposal and modify the proposal is crucial to the benefits of
transparency, then these two areas would create an incomplete framework
without a third element dealing with the process.
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Agenda-setting - the relevant questions are: Has information on the
trigger for changes been made public? Who initiated and why? Has
information on how the public can submit its views been made public?
The public was not involved in the formalized process to develop The
COVID-19 Act. No platform was used to gather insights from the
public in this process.

Formulation - the relevant questions are: Has the information on who
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participated in the formulation process been made public (what
institutions and persons)? How were they selected? Has information on
how the public can make proposals to be included in the draft been
made public?

The public was not involved in the formalized process to develop The
COVID-19 Act. No platform was used to gather insights from the
public in this process.

e Adoption - the relevant questions are: Has the information on who
proposed amendments been made public? Has information on how
amendments can be proposed and by whom been made available? Has
information on how relevant individuals and bodies voted on each
proposal and amendment available? In the absence of voting, is
information on how amendments were dealt with available?

The information on the adoption of particular amendments within the
COVID-19 Act are public by online platform www.nrsr.sk. The same
is the case on how relevant individuals voted.

e Implementation - the relevant questions are the same as in the
formulation and adoption stages, but with application to
secondary/tertiary legislation and court/regulatory decisions.

The government decrees as well as ministerial decrees related to the
implementation of the COVID-19 Act are available on www.slov-
lex.sk.

e Evaluation - the relevant questions are: Has information on who
commissioned the evaluation and through what process been made
public? Has there been an opportunity for the public to comment/make
suggestions as a part of the evaluation process?

The evaluation of The COVID-19 Act has not been conducted yet and
there is no legal duty established to conduct it.

Again, the transparency with regard to the process of the COVID-19 Act
preparation and approval was low.

The last element in measuring the transparency of the policy process is
impact. It deals with what is going to happen once the policy becomes a
reality, more specifically costs and benefits, disaggregated over groups. Impact
assessments generally cover one or more of the following categories: impact on
society and individual groups (businesses, households...), fiscal impact and
environmental impact. Given the complexity of the contemporary regulatory
and policy environment, there has been a massive growth in impact assessment
as a part of the public policy cycle:

e Agenda-setting - the relevant questions are: If there has been an
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announcement that something will be done about a certain topic, does
the announcement specify any expected impacts?

No preliminary information on impact was provided to the public
when the COVID-19 Act was developed.

e Formulation - the relevant questions are: What impacts are covered in
the published draft? Are all impact assessment documents published?
Does publicly available impact assessment provide specific and
quantified information? Has the information on who prepared the
impact assessment been made public?

The impact assessment was not conducted when the COVID-19 Act
was developed.

e Implementation - here the questions are essentially the same as in the
formulation stage, but they concern implementation documents, such
as secondary/tertiary legislation and court/regulatory decisions. The
guestions are relevant in the case of secondary and tertiary legislation
only if it introduces new types of impacts compared to the primary
document.

As for the government decrees and ministerial decrees related to the
implementation of the COVID-19 Act formalized impact assessment is
not publicly available.

e Evaluation - the relevant questions are: Does evaluation contain ex-
post impact assessment in identical/similar structure to the original
impact assessment? Has information comparing original impact
assessment with ex-post evaluated impact been made public?

The COVID-19 Act has not been evaluated yet.

Finally, with regard to impact, the transparency of the policy cycle was
essentially zero for the COVID-19 Act.

Altogether, the illustrative example of the Slovak COVID-19 Act shows the
value of the framework by comprehensively evaluating the transparency of all
aspects of the policy cycle and thus demonstrating very low levels of
transparency in its approval.

Conclusion

The paper develops a conceptual framework for measuring the transparency of
public policy based on a review of the existing literature on the transparency of
government, with special attention to the transparency of public policy
processes, its benefits and measurement. Based on this review, the paper
proposes two conceptual innovations.
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First of all, it posits five benefits of public policy transparency. The first
three concern primarily the relationship between government and the public:
improving accountability of public institutions through their better
monitoring; equalizing access to power and creating a more level playing field
in the society as a whole; improving compliance with policies and regulations.
However, there are two additional benefits, which focus more on policy-makers
themselves: improving the decision-making process by creating a more level
playing field between policy-makers themselves; and decreasing policy-
makers' bias and correcting information asymmetries through feedback.

The second conceptual innovation is a comprehensive two-dimensional
matrix for the actual measurement of the transparency of public policy
processes. The framework relates to specific policy documents or legislation
and allows to score the transparency of the related policy cycle. The first
dimension therefore concerns the five stages of the policy cycle: agenda-
setting; formulation; adoption; implementation; and evaluation. In each stage,
transparency should be measured for each of the four essential elements:
substance, rationale, process, and impact.

The paper illustrates the use of the framework through an illustrative
example of the passage of the COVID-19 legislation in Slovakia at the
beginning of the pandemic in March 2020. Its comprehensive approach
demonstrates that, despite the text of the draft and adopted law being published
during parliamentary deliberations, the overall transparency of the policy
process in this case was extremely low.
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